*#% FOR PUBLICATION ***
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---000—

ALBERT MORGAN, SR., ROBERT HANSEN, ALEX FERREI RA, M D. AND
CLI FFORD BOND, Appel | ant s- Appel | ees

VS.
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SANDI KATO KLUTKE, in her capacity as Conm ssioner of the
Pl anni ng Conm ssi on, County of Kauai; ABIGAIL SANTGS, in her
capacity as Comm ssioner of the Planning Comm ssion, County of
Kauai; THEODORE DALIGIG 111, in his capacity as Conm ssioner of
t he Pl anni ng Conm ssion, County of Kauai; M CHAEL CROCKETT, in
hi s capacity as Conmi ssioner of the Planning Conmm ssion, County
of Kauai; STEVEN VEINSTEIN, in his capacity as Conm ssi oner of
t he Pl anning Conm ssion, County of Kauai, LAWRENCE CHAFFIN, JR ,
in his capacity as Comm ssioner of the Planning Comm ssi on,
County of Kauai; PLANNI NG DEPARTMENT, COUNTY OF KAUAI,

Appel | ees- Appel | ants, !
CAROL LEMKE and BUDDY LI ZAMA, | ntervenors- Appell ees

NO. 22709

APPEAL FROM THE FI FTH CI RCUI T COURT
(V. NO 97-0263)

MARCH 24, 2004
MOON, C.J., LEVINSON, NAKAYAMA, ACOBA, AND DUFFY, JJ.

CPINILON OF THE COURT BY NAKAYAMA, J.

Appel | ees- appel | ants Pl anni ng Departnent, County of

Kauai (Pl anni ng Departnment), and Pl anni ng Comm ssion, County of

1 The parties have been substituted pursuant to HRAP Rule 43(c)(1).
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Kauai (Pl anning Conm ssion), appeal fromthe June 30, 1999

deci sion and order of the circuit court of the fifth circuit, the
Honorable Cifford L. Nakea presiding, reversing the July 24,
1997 deci sion and order of the Planning Conm ssion, which (1)

nodi fied condition no. 6 of appellants-appellees Al bert Mbrgan,
Sr., Robert Hansen, Alex Ferreira, MD., and Cifford Bond s

[ hereinafter, collectively, “Mrgan”’] Special Managenent Area
(SMA) Use permt and (2) ordered Morgan to alter and repair the
seawal | and conduct a sand repl eni shnent program On appeal, the
Pl anni ng Departnent and Pl anni ng Conm ssion argue that the
circuit court erred, as a matter of law, in ruling that the

Pl anni ng Conmi ssion did not have authority to: (1) nodify
condition no. 6 of Morgan’s SMA Use pernmit, inasnuch as Hawai ‘i
Revi sed Statutes (HRS) & 205A-29 (2001)2 does not preclude the

2 HRS § 205A-29 provides:

(a) The authority in each county, upon consultation
with the central coordinating agency, shall adopt rules
under chapter 91 setting the special management area use
permt application procedures, conditions under which
hearings must be held, and the time periods within which the
hearing and action for special management area use permts
shall occur. The authority shall provide for adequate
notice to individuals whose property rights nmay be adversely
affected and to persons who have requested in writing to be
notified of special managenment area use permt hearings or
applications. The authority shall also provide public
notice statewi de at | east twenty days in advance of the
hearing. The authority may require a reasonable filing fee
whi ch shall be used for the purposes set forth herein.

Any rul e adopted by the authority shall be consistent
with the objectives, policies, and special management area
gui delines provided in this chapter. Action on the special
managenent permt shall be final unless otherw se mandated
by court order.

(b) No agency authorized to issue permts pertaining
to any development within the special management area shal
aut hori ze any devel opnent unl ess approval is first received
in accordance with the procedures adopted pursuant to this
part. For the purposes of this subsection, county genera

(conti nued. . .)
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Pl anni ng Conmi ssion fromacting to revoke, anend, or nodify a
validly issued SMA Use permit; and (2) order injunctive relief,

i nasmuch as HRS 88 205A-33 (2001)® and 205A-29 authorize the

Pl anni ng Conmi ssion to order corrective action for SMA Use permt
vi ol ati ons.

We hold that the Planning Conm ssion had authority to
nodify a validly issued SMA Use pernmit, inasnuch as the Pl anning
Commi ssion is statutorily mandated to give effect to the policies
and obj ectives of the Coastal Zone Managenent Act (CZMA).

Readi ng HRS 8§ 205A-29 in conjunction with condition no. 6 and the
Pl anni ng Conmi ssion’s Rules of Practice and Procedure (PCRPP), as
well as in the context of the entire CZMA, and construing it in a
manner consistent with the CZMA' s policies and objectives, the
words “final unless otherw se mandated by court order” does not
preclude nodifications of a SMA Use permt at a |later date for
changed conditions. W further hold, however, that, inasnuch as
t he CZMA expressly and unanbi guously grants injunctive power to
the circuit court pursuant to the plain |anguage of HRS § 205A-
33, the Planning Conmm ssion | acked authority to issue injunctive
relief onits own. Notw thstanding, based on the record, that
part of the Planning Comm ssion’s decision and order ordering
Morgan to (1) alter the southern portion of the seawall to

provi de a sloped, curved return rock revetnent, and (2) repair

2(...continued)
pl an, state |and use district boundary amendments, and
zoni ng changes are not permts

8 HRS § 205A-33 provides that “[a]lny person or agency violating any
provi sion of this chapter may be enjoined by the circuit court of the State by
mandat ory or restraining order necessary or proper to effectuate the purposes
of this chapter in a suit brought by the authority or the |ead agency.”

3
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the seawall and the areas i mediately nmauka of it, was not in the
nature of an injunction, inasnmuch as they were not equitable
renedi es, but, rather, operated to ensure conpliance with the
terms and conditions of the SMA Use permit, as originally issued.
Accordingly, HRS 8§ 205A-33 was not inplicated in those respects.
In addition, the Planning Conm ssion was authorized to revoke,
anend, or nodify the SMA Use permit or allow Mdrgan a reasonabl e
opportunity to correct, renedy, or rectify the wongs caused by
Morgan’ s nonconpliance. On the other hand, by ordering Mdrrgan to
conduct a sand repl eni shnment program the Pl anni ng Conm ssion
I nproperly attenpted to nandate i njunctive relief.
Accordingly, we affirmin part and reverse in part the circuit
court’s decision and order reversing the Planning Conmm ssion’s
July 24, 1997 deci sion and order.
I. BACKGROUND

On Septenber 2, 1981, Emrett Cehlert (Cehlert) applied
for a SMA Use permit with the Planning Departnment on behal f of
hi nsel f and his nei ghbors, Al bert Mdrgan, Ufert WIl ke (WIke)
and Alex Ferreira (Ferreira), to construct a seawall in an effort
to protect their properties fromthe potentially danmagi ng
shoreline erosion that occurred over the past decade. One nonth
| ater, on Cctober 28, 1981, the Pl anning Conmm ssion held a public
heari ng on Cehlert’s request and, subsequently, granted hima SMA
Use permit. The SMA Use permt approved the construction of a

rock revetnent,* subject to nine conditions.?®

4 The Pl anning Comm ssion’s “General Factual Findings” defined a
rock revetment as:

(conti nued. . .)
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4...continued)
a |l oose stack of rocks consisting of individual rocks or
boul ders stacked in a sloping configuration against the

cliff,

bl uff, or dune. The rocks may be of different size,

may sl ope at somewhat different angles, may extend from
di fferent depths to different heights, may be | ayered and
under !l ain by geofabric or filter cloth. A rock revetnent
has a larger footprint than vertical seawalls.

1.

The nine conditions placed on the SMA Use permt were as follows:

No permt shall be approved until the certified
shoreline survey confirmed by the Chairman of the
Board of Land and Natural Resources is submitted.

The entire rock revetment shall be constructed totally
mauka of the certified shoreline or, as recommended by
the State Department of Land and Natural Resources,
should it be constructed seaward of the certified
shoreline, a State Conservation District Use
Application must be filed and disposition of |and
rights will be necessary.

No sand from makai of the certified shoreline shall be
removed or used for construction of the revetnment.

No ot her structures shall be constructed within the
shoreline setback area

Lateral access along the shoreline shall be provided
by the applicant when | ateral beach access is blocked
by the revetnent.

The revetnent shall be modified as determ ned and
recommended by the applicant’s engineer at the
applicant’s expense should it be determ ned to be the
cause of significant adverse environnmental effects to
the shoreline and Speci al Managenment Area

The applicant shall execute a waiver and indemity
agreement with the County absolving the County from
any liabilities due to adverse inmpacts caused by the
subj ect revetment.

The applicant shall obtain sufficient insurance to
provi de adequate conpensation to those affected

| andowner s whose properties are proven to be adversely
i mpacted by the construction of the revetment.

The applicant is advised that prior to and/or during

construction, additional government agency conditions

may be inposed. It shall be the applicant’s

responsibility to resolve those conditions with the
(continued...)
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Five years later, in 1986, Elsa Holtwi ck (Holtw ck), a
property owner neighboring the seawall, filed a civil |awsuit
agai nst Cehlert, Doris I. Cehlert, Ferreira, Marietta L.

Ferreira, WIlke, Dorothy K WIke, Al bert S. Mrgan, and Helen S.
Morgan [hereinafter, collectively, “the seawal |l owners”],

al l eging that the negligent construction and nai nt enance of the
seawal | danmaged her property. On Septenber 17, 1991, the circuit
court of the fifth circuit, the Honorable Cifford L. Nakea
presiding, entered judgnment in favor of Holtw ck and ordered the
seawal | owners to pay her $128, 000. 00.

On August 31, 1995, Joseph Lizama (Lizama), a property
owner south of the seawall, wote a letter to Mchael WIson, the
Chai rman and Director of the State Board of Land and Natural
Resources, expressing his concern about the erosion of his
property since the seawall was erected. Seven nonths |ater, on
March 5, 1996, Carol Lenke (Ms. Lenke) and her husband, Paul D.
Lenke [hereinafter, collectively, “the Lenkes”], property owners
who al so reside south of the seawall, wote letters to the
Pl anni ng Conmi ssion regarding the damage to their property caused
by the seawal | and urged themto take action.

Consequently, on May 2, 1996, at the request of Lizama
and the Lenkes, the Planning Departnment filed a petition with the
Planning Director of the County of Kauai to initiate proceedi ngs
to revoke, anmend, or nodify the SMA Use permit. The petition
specifically alleged that: (1) the seawall was not constructed

according to approved plans; (2) the seawall owners failed to

5C...continued)
respective agency(ies).

6
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obtain permts for additional devel opnment in connection with the
permtted project; and (3) the seawall owners failed to conply
with the conditions of the SVMA Use permit’s approval. On July
24, 1997, after several public hearings, the Planning Comm ssion
I ssued its findings of fact, conclusions of |aw, decision and
order [hereinafter, “the Comm ssion decision”], concluding that
the seawal | was not built according to the plan approved by the
Pl anni ng Conmi ssion when it issued the SMA Use permt, and
various conditions of the SMA Use permt were violated.
Thereafter, the Pl anning Comm ssion nodified condition no. 6 of

the SMA Use permit as foll ows:

IT IS FURTHER ORDERED t hat Condition No. 6 be modified in
the followi ng manner:

The revetment shall be nodified as determ ned and
recommended by the [applicant’s engineer] Planning
Commi ssion at the applicant’s expense should it be
determ ned to be the cause of significant adverse
environmental effects to the shoreline and Specia
Managenment Area

Bracketed portions to be del eted. Under scored portions to
be added

The Pl anni ng Conmi ssion further ordered Mdrgan, in |lieu of
renoving the seawall, to (1) conduct a sand repl eni shnent program
for the area immediately fronting the seawall, (2) alter the

sout hern portion of the seawall to limt flanking erosion by
providing a sloped, curved return rock revetnent, (3) offer M.
Lenke and Lizama a one-tinme sand repl eni shnent programfor the
area imedi ately fronting their properties, and (4) repair the
seawal | and its surroundi ng areas.

On August 29, 1997, Morgan appeal ed the Conm ssion
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decision to the circuit court. Mrgan argued, inter alia,?® that

t he Pl anning Conmm ssion | acked authority to (1) reopen a valid
SMA Use permt issued over fifteen years ago, (2) order
injunctive relief by requiring Morgan to conduct a sand
repl eni shnent program on property that does not belong to them
(3) order the Planning Comr ssion to pre-approve all necessary
repairs to the seawall, and (4) retrospectively apply its

adm nistrative rule enacted in 1992. |In response, the Planning
Depart ment and Pl anni ng Conm ssi on nai ntai ned that they had
authority to order sand repleni shnment and i npose reasonabl e
conditions on the devel opnent, pursuant to HRS chapter 205A

The circuit court, however, held that the Planning Conmm ssion

| acked authority to: (1) nodify condition no. 6 of the SMA Use
permt, inasmuch as the nodification conflicted with HRS § 205A-
29; and (2) order injunctive relief, inasmuch as requiring Mrgan
to nodify, alter, and repair the seawal |l violated HRS 88 205A- 33
and 205A-29. Specifically, the circuit court’s decision

provided, in relevant part, as follows:

The Decision and Order portion of [the Comm ssion decision]

mandates that [Morgan]: (1) renmove the seawall; or (2)(a)
conduct a properly permtted, perpetual sand repl eni shment
program for the area i mmediately fronting the seawall; (b)

alter the southern portion of the seawall to provide a

sl oped, curved return rock revetnment; (c) conduct a one-tine
sand replenishment program for the area i mmediately fronting
[Lizama’s and Ms. Lenke’ s] properties; and (3) repair the
seawal | and the areas i mediately mauka of the seawall

6 On appeal to the circuit court, Morgan also argued that: (1) the
Pl anni ng Comm ssion erred by failing to find that the Planning Department’s
claims were time-barred under the doctrine of |aches and/or the statute of
limtations; (2) the Planning Department failed to satisfy, by a preponderance
of evidence, that Morgan failed to comply with the terms and conditions of the
SMA Use permt; and (3) the Planning Comm ssion's order violated state and
federal constitutional protections. These arguments, however, are not
pertinent to the instant matter, and, therefore, will not be discussed

8
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Such relief is injunctive in nature

The Conmm ssion and Department argued on appeal that
the Conmm ssion is empowered to order such relief, pursuant
to Chapter 12 of the Commi ssion’s Rules [Revocation and
Modi fication of Permts], specifically, rules 1-12-8(b) and
1-12-9(b). Planning Comm ssion Rule 1-12-8(b) [Decision on
Petition] provides in relevant part that:

If the Comm ssion finds that any term or condition of
a permt has been violated or not conmplied with, the
Comm ssion may revoke, anmend or modify the permt or
may allow the permit hol der a reasonabl e opportunity
to correct, remedy or rectify the violation

Rule 1-12-9(b) [Modification or Deletion of Conditions]
provides that, “For good cause shown, the Conm ssion may act
to modify or delete any of the conditions inposed.”

However, HRS 8§ 205A-33 [Injunctions] of the Coasta
Zone Management Act provides:

Any person or agency violating any provision of this
chapter may be enjoined by the circuit court of the
State by mandatory or restraining order necessary or
proper to effectuate the purposes of this chapter in a
suit brought by the authority or |ead agency (enmphasis
added) .

Al so, HRS & 205A-29 [ Special management area use permt
procedure] provides in relevant part that, “...Any rule
adopted by the authority shall be consistent with the

obj ectives, policies, and special managenment area guidelines
provided in this chapter...” Finally, an adm nistrative
agency’s rules may not enlarge, alter, or restrict the

provi sions of the statute being adm nistered. Topliss v.
The Planning Comm ssion, 9 Haw. App. 377, 931-2 [n. 11], [842
P.2d 648, 657 n. 11] (1993); Jacober v. Sunn, 6 Haw. App

160, 167[, 715 P.2d 813, 819] (1986). Although the court’s
duty is to ascertain and effectuate the intent of the

adm ni strative agency, and adm nistrative rules must be read
to give them effect, to the extent that Rules 1-12-8(b) and
1-12-9(b) of the Comm ssion’s Rules are interpreted to

aut hori ze the Conmi ssion to order injunctive relief for
permts governed by HRS Chapter 205A, they conflict with the
rel evant portions of HRS § 205A-33 and HRS § 205A-29 cited
above. Topliss, 9 Haw. App. at 391-2 [n. 11], [842 P.2d at
657 n. 11]. Therefore, this court finds that the Comm ssion
was not empowered to order the injunctive relief that it
ordered in the Decision and Order portion of [the

Commi ssion’s decision]. By ordering [ Morgan] to renmove the
seawal |, or modify it, replenish sand, and repair it and the
areas i mmedi ately mauka of it, the Comm ssion inproperly
attempted to mandate injunctive relief in violation of
statutory provision, specifically, HRS § 205A-33 and § 205A-
29.

The Comm ssion ordered that Condition No. 6 of the SMA Use
[plermit be nodified as follows:

9
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The revetnent shall be modified as determ ned and
recommended by the [applicant’s engineer] Planning
Commi ssion at the applicant’s expense should it be
determ ned to be the cause of significant adverse
environmental effects to the shoreline and [ SMA].

Bracket ed portions del et ed. Under scored portions to
be added.

HRS § 205A-29 provides in relevant part that, “Action on the
[ SMA Use] permt shall be final unless otherwi se mandated by
court order.” Therefore, to the extent that the

Commi ssion’s Rules 1-12-8(b) and 1-12-9(b) are interpreted
to authorize the Planning Comm ssion . . . to modify the
conditions listed in [Morgan’s] SMA Use [plermit, issued on
Oct ober 28, 1981, they conflict with the relevant portion of
HRS 8 205A-29 cited above. Finally, even if the

Commi ssion’s rules 1-12-8(b) and 1-12-9(b), as interpreted
to authorize the Comm ssion to nodify the October 28, 1981
SMA Use [plermit . . . do not conflict with the relevant
portion of HRS § 205A-29, applying those rules, which became
effective on Novenmber 6, 1992, to the October 28, 1981 SMA
Use [plermit constitutes the retrospective application of
law. Clark v. Cassidy, 64 Haw. 74, 77 [n. 6, 636 P.2d 1344,
1346 n. 6] (1981); Bowers v. Alamp Rent-[A]-Car, [Inc.], 88
Haw. 274, 281[, 965 P.2d 1274, 1281] (1998).

(sone brackets in the original). The Planning Departnent and
Pl anning Commi ssion filed a tinmely notice of appeal.”’
II. STANDARD OF REVIEW
A. Administrative Agency Decision
It is well-established that decisions of adm nistrative
agencies acting within the realmof their expertise are accorded
a presunption of validity, and, therefore, the appellant carries

a heavy burden of convincing the court that the decision is

7 The Pl anning Department and Pl anning Comm ssion’s notice of appea

was prematurely filed on July 28, 1999, after entry of the circuit court’s
June 30, 1999 decision and order, but before entry of the August 11, 1999
final judgment. However, because the final judgment was entered by the time
the record was filed in this court on September 7, 1999, the Pl anning
Department’s and Pl anning Conmm ssion’s notice of appeal is treated as filed on
August 11, 1999, and, therefore, is a tinely appeal fromthe August 11, 1999
judgment . Hawai ‘i Rul es of Appellate Procedure (HRAP) Rule 4(a)(2); see also
Jenkins v. Cades Schutte Flem ng & Wight, 76 Hawai‘ 115, 120, 869 P.2d 1334,
1339 (1994).

10
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invalid because it is unjust and unreasonable in its

consequences. Ka Paakai O Ka‘Aina v. lLand Use Commn, State of
Hawai i, 94 Hawai< 31, 40, 7 P.3d 1068, 1077 (2000) (citations
omtted); see also Korean Buddhist Dae Wn Sa Tenple of Hawai ‘i
v. Sullivan, 87 Hawai‘i 217, 229, 953 P.2d 1315, 1327 (1998). As

such,

[rleview of a decision made by the circuit court upon its
review of an agency’s decision is a secondary appeal. The
standard of review is one in which this court must determ ne
whet her the circuit court was right or wong in its

deci sion, applying the standards set forth in HRS § 91-14(q)
[(1993)] to the agency’s decision.

Ka Paakai O Ka‘Aina, 94 Hawai‘i at 40, 7 P.3d at 1077 (citations

omtted).
HRS § 91-14(g) provides:

Upon review of the record the court may affirmthe
deci sion of the agency or remand the case with instructions
for further proceedings; or it may reverse or nmodify the
deci sion and order if the substantial rights of the
petitioners may have been prejudiced because the
adm ni strative findings, conclusions, decisions, or orders

are

(1) In violation of constitutional or statutory
provisions; or

(2) In excess of the statutory authority or
jurisdiction of the agency; or

(3) Made upon unl awful procedure; or

(4) Af fected by other error of |aw, or

(5) Clearly erroneous in view of the reliable

probative, and substantial evidence on the whole
record; or
(6) Arbitrary, or capricious, or characterized by

abuse of discretion or clearly unwarranted

exercise of discretion.
HRS § 91-14(g). Accordingly, pursuant to the statutory
provi sions of HRS § 91-14(g), an agency’s “conclusions of |aw are
revi ewabl e under subsections (1), (2), and (4); questions
regardi ng procedural defects are reviewabl e under subsection (3);
findings of fact are reviewabl e under subsection (5); and an

agency’ s exercise of discretion is reviewabl e under subsection

11
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(6).” Sullivan, 87 Hawai‘ at 229, 953 P.2d at 1327 (quoting

Bragg v. State Farm Mut. Auto. Ins. Co., 81 Hawai‘ 302, 305,

P.2d 1203, 1206 (1996)). More specifically, under HRS § 91-

14(9),

[aln agency’s findings of fact are reviewable under the
clearly erroneous standard to determne if the agency

deci sion was clearly erroneous in view of reliable,
probative, and substantial evidence on the whole record. An
agency’'s conclusions of law are freely reviewable to
determne if the agency’s decision was in violation of
constitutional or statutory provisions, in excess of
statutory authority or jurisdiction of agency, or affected
by other error of |aw.

Ka Pa‘akai O Ka‘Aina, 94 Hawai‘i at 41, 7 P.3d at 1078 (citati

and i nt ernal

guotation marks omtted).

B. Statutory Interpretation

“The interpretation of a statute is a question of

that is reviewed de novo.” State v. Mara, 98 Hawai i 1, 10,

P.3d 157, 166 (2002) (citation omtted).

When construing a statute, our forenost obligation is
to ascertain and give effect to the intention of the
| egi slature, which is to be obtained primarily from
the | anguage contained in the statute itself. And we
must read statutory |anguage in the context of the
entire statute and construe it in a manner consistent
with its purpose

When there is doubt, doubl eness of neaning, or
i ndi stinctiveness or uncertainty of an expression used
in a statute, an ambiguity exists....

In construing an ambi guous statute, the nmeaning of the
ambi guous words may be sought by exam ning the context
wi th which the anmbi guous words, phrases, and sentences
may be conpared, in order to ascertain their true
meani ng. Moreover, the courts may resort to extrinsic
aids in determning |legislative intent. One avenue is
the use of legislative history as an interpretive

t ool

This court may al so consider the reason and spirit of the

| aw,

and the cause which induced the |egislature to enact it
to discover its true meaning. Laws in pari materia

or upon the same subject matter, shall be construed with
reference to each other. MWhat is clear in one statute may

12

916

ons

| aw
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be called upon in aid to explain what is doubtful in
anot her .

State v. Sullivan, 97 Hawai‘i 259, 262, 36 P.3d 803, 806 (2001)

(citations and internal quotation marks omtted).

Al t hough judicial deference to agency expertise is
generally accorded where the interpretation and application
of broad or anbiguous statutory |anguage by an
adm ni strative tribunal are subject to review, this
deference is constrained by our obligation to honor the
cl ear meaning of a statute, as revealed by its | anguage
purpose, and history. Furt hernore, where an adm nistrative
agency is charged with the responsibility of carrying out
the mandate of a statute which contains words of broad and
indefinite meaning, courts accord persuasive weight to
adm nistrative construction and follow the same, unless the
construction is pal pably erroneous.

Ka Pa‘akai O Ka‘Aina, 94 Hawai‘i at 41, 7 P.3d at 1078 (citations,

i nternal quotation marks, and brackets omtted).

III. DISCUSSION

A. Because the issues raised by the Planning Department and
Planning Commission are of great importance to this
community, we address the merits of the issues raised,
notwithstanding a technical violation of Hawai‘i Rules of
Appellate Procedure (HRAP) Rule 28(b) (4).

As a prelimnary natter, we note that the Planning
Department and Pl anni ng Comm ssion’s opening brief fails to
conply with the requirenents set forth in Hawai‘i Rul es of
Appel | ate Procedure (HRAP) Rule 28(b)(4) (2002),2 inasnmuch as the

8 HRAP Rul e 28(b)(4) provides:

W thin 40 days after the filing of the record on
appeal, the appellant shall file an opening brief,
containing the followi ng sections in order here indicated

A concise statement of the points of error set forth
in separately nunbered paragraphs. Each point shall state
(i) the alleged error commtted by the court or agency; (ii)
where in the record the alleged error occurred; and (iii)
where in the record the alleged error was objected to or the
manner in which the alleged error was brought to the
(continued...)

13
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Pl anni ng Departnent and Pl anning Conmi ssion failed to cite where
in the record they objected to the circuit court’s alleged error
in their “Statenment of Points of Error” section of their opening
brief. Indeed, it is well settled that failure to conply with
HRAP Rul e 28(b)(4) is alone sufficient to affirmthe circuit

court’s judgnent. Kawamata Farns, Inc. v. United Agri Prods., 86

Hawai i 214, 235, 948 P.2d 1055, 1076 (1997); O Connor v. Diocese
of Honolulu, 77 Hawai‘ 383, 385, 885 P.2d 361, 363 (1994); see
also Schefke v. Reliable Collection Agency, Ltd., 96 Hawai‘i 408,
420, 32 P.3d 52, 64 (2001) (recognizing that non-conpliance with
HRAP Rul e 28(b)(4) “offers sufficient grounds for the dism ssal

of the appeal”). This court, however, has consistently adhered
to the policy of affording litigants the opportunity “to have

their cases heard on the nerits, where possible.” O Connor, 77

8. ..continued)
attention of the court or agency. MWhere applicable, each
point shall also include the foll owi ng

(A) when the point involves the adm ssion or rejection
of evidence, a quotation of the grounds urged for the
objection and the full substance of the evidence admtted or
rejected,;

(B) when the point involves a jury instruction, a
quot ation of the instruction, given, refused, or nodified
together with the objection urged at the trial

(C) when the point involves a finding or conclusion of
the court or agency, a quotation of the finding or
concl usi on urged as error;

(D) when the point involves a ruling upon the report
of a master, a quotation of the objection to the report.

Poi nts not presented in accordance with this section
wi |l be disregarded, except that the appellate court, at its
option, may notice a plain error not presented. Lengt hy
parts of the transcripts that are material to the points
presented may be included in the appendi x instead of being
quoted in the point.
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Hawai ‘i at 386, 885 P.2d at 364 (citations onmtted). |I|nasnmuch as
Hawai ‘i constitutionally recogni zes the significance of
conserving and protecting Hawai‘i’s natural beauty and al

natural resources for present and future generations, the seawall
and its effect on Kauai’s coastline and nei ghboring properties
Is of great inportance to the people of Hawai‘i. Haw. Const.

art. XI, 8 1. Accordingly, because the issues raised in the

i nstant case are of great inportance, we address the nerits of
the issues raised by the Pl anning Departnent and Pl anni ng

Comm ssion, notw thstanding the technical violation of HRAP Rul e
28(b) (4).

B. The circuit court erred in holding that the Planning
Commission lacked authority to modify condition no. 6 of
Morgan’s SMA Use permit, inasmuch as the Planning Commission
is statutorily mandated to give effect to the policies and
objectives of the CZMA.

The Pl anni ng Departnent and Pl anni ng Conmi ssi on argue
that the circuit court erred, as a matter of law, in concluding
that the Planning Comm ssion |acked authority to nodify condition
no. 6 of Morgan’s SMA Use permt. Specifically, the Planning
Departnent and Pl anni ng Commi ssion maintain that, notw thstandi ng
the circuit court’s literal construction of HRS § 205A-29, the
Pl anni ng Conmi ssion has both the inplied and i nherent authority
to enforce the conditions of a SMA Use permt, which entails
revoki ng, anendi ng, or nodifying the SMA Use permt. The
Pl anni ng Departnent and Pl anni ng Conm ssion further argue, in the
alternative, that, because the circuit court’s interpretation of
the “finality” | anguage of HRS § 205A-29 would | ead to absurd

results, inasmuch as the Planni ng Departnent and Pl anni ng
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Conmi ssion would need to file a court action each tinme a SMA Use
permt needs nodification, their inherent authority to reconsider
their own decisions would be affected. Finally, the Pl anning
Depart ment and Pl anni ng Conm ssion contend that, because the
Pl anni ng Commi ssion is vested with broad power and authority to
carry out the policies and objectives of the CZMA, the Pl anning
Comm ssion has continuing jurisdiction over SVA Use pernmts to
ensure conpliance with the CZNA

Because the Planning Commission is statutorily nmandated
to give effect to the policies and objectives of the CZMA, the
Pl anni ng Conmmi ssion has authority to reconsider and the inplied
authority to nodify a validly issued SVMA Use permt. NMbreover
this court will not pernmit an interpretation of HRS § 205A-29
t hat produces an absurd result. Furthernore, the plain | anguage
of the Planning Conm ssion’s Rules of Practice and Procedure
aut hori zing revocation and nodi fication reveals the extent of the
Pl anni ng Commi ssion’s authority. Accordingly, the circuit court
erred in holding that the Planning Comm ssion |acked authority to
nodi fy condition no. 6 of Morgan’s SMA Use pernit.

1. The CZNMA enbodies the State’'s declared policy of
preserving, protecting, and, where possible, restoring
the natural resources of Hawai‘i's coastal zone.

“The CZMA is a conprehensive State regulatory schene to
protect the environnment and resources of our shoreline areas.”
Topliss v. Planning Commin, 9 Haw. App. 377, 384, 842 P.2d 648,
654 (1993) (citing Mahuiki v. Planning Commin, 65 Haw. 506, 517,
654 P.2d 874, 881 (1982)) (internal quotation marks omtted); see
also HRS ch. 205A. When the Hawai ‘i | egislature enacted the
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CZMA, it specifically found that
special controls on devel opments within an area along the
shoreline are necessary to avoid permanent | osses of
val uabl e resources and the forecl osure of managenent
options, and to ensure that adequate access, by dedication
or other means, to public owned or used beaches, recreation
areas, and natural reserves is provided. The |egislature
therefore declared it to be the state policy to preserve,
protect, and where possible, to restore the natura
resources of the coastal zone of Hawaii. In order to carry
out the CZMA's policies and objectives, the |egislature
aut horized the counties to establish SMAs. Devel opnent
within an SMA is controlled by a permt system adm nistered
by the counties pursuant to HRS § 205A- 28.

Topliss, 9 Haw. App. at 385, 842 P.2d at 654 (citations and
internal quotation marks omtted). Accordingly, in order to
preserve, protect, and, where possible, restore the natural
resources of Hawai‘i’'s coastal zone, the CZMA inposes speci al
controls on the devel opnment of real property along the shoreline
areas and del egated to the counties the responsibility of

i npl enenting the State’s policy enbodied in the CZMA t hrough the
adm ni stration of SMA Use permts. HRS § 205A-21 (2001);° see
also HRS § 205A-27 (2001) (“The authority is designated the
speci al managenent area authority and is authorized to carry out
t he objectives, policies and procedures of this part.”); HRS §

205A- 28 (2001) (“No devel opnent shall be allowed in any county

° HRS § 205A-21 provides:

The legislature finds that, special controls on
devel opment within an area al ong the shoreline are necessary
to avoid permanent | osses of valuable resources and the
forecl osure of management options, and to ensure that
adequat e access, by dedication or other means, to public
owned or used beaches, recreation areas, and natura
reserves is provided. The legislature finds and decl ares
that it is the state policy to preserve, protect, and where
possible, to restore the natural resources of the coasta
zone of Hawaii .

(Emphasi s added.)
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wi thin the special managenent area without obtaining a permt in
accordance with this part.”); Topliss, 9 Haw. App. at 384-85, 842
P.2d at 654; Sandy Beach Defense Fund v. Gty Council of Gty and
County of Honolulu, 70 Haw. 361, 365, 773 P.2d 250, 254 (1989).

Among the CZMA's stated objectives and policies are
“Ip]rotect[ing] beaches for public use and recreation” and
“Ip]rovid[ing] adequate, accessible, and diverse recreational
opportunities in the coastal zone nanagenent area by .

[r]equiring replacenent of coastal resources having significant

recreational value including, but not limted to . . . sand
beaches, when such resources will be unavoi dably danaged by
devel opment[.]” HRS 88 205A-2(b)(9)(A) and 205A-2(c)(1)(B)(ii)
(2001). In order to protect and preserve Hawai'‘i’'s beaches, the

CZMA mandates that the designated authority “seek to minimze,
where reasonable . . . [a]ny devel opment which woul d reduce the
size of any beach or other area usable for public recreation.”
HRS § 205A-26(3)(B) (2001). As such, the designated authority is
required to inplenment these objectives and policies through its
admnistrative rules and SMA Use permt procedure. See generally
HRS § 205A- 29.

a. In carrvying out the CZMA' s nandate, the Pl anni ng
Commi ssion has authority to reconsider a validly
i ssued SMA Use pernmt.

The Pl anni ng Comm ssion has authority to reconsider a
validly issued SMA Use pernit, inasnuch as the Pl anning
Comm ssion’s enabling statute requires that the Pl anning
Comm ssion carry out the policies and objectives of the CZMA and

ensure its conpliance. |In order to effectively mnimze any
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devel opnment that woul d reduce the size of any beach or public
recreation area, the Planning Conmmi ssion nmust naintain its
jurisdiction over validly issued SMA Use pernmits. As such,
Morgan’s reliance on Yamada v. Natural Disaster Clains Conmin, 54

Haw. 621, 513 P.2d 1001 (1973), is m spl aced.

In Yamada, this court was asked to deci de whether the
determ nation of |osses by the 1961 Natural D saster O ains
Comm ssion [hereinafter, “First Comm ssion”] was final, and,
t hus, precluded the 1965 Natural Disaster C ainms Conmi ssion
[ herei nafter, “Second Conmi ssion”]?!® fromrecertifying | osses.
Yamada, 54 Haw. at 624, 513 P.2d at 1003-1004. Holding that “a
statutory basis is necessary for an admnistrative body to
initiate reconsideration of its prior final quasi-judicial
deci sions” and, because HRS 8§ 234-4 provided for reconsideration
only at the claimant’s request, the First Commi ssion’s decision

was final, this court explained that

[w] hen statutes are silent and | egislative intent unclear
agenci es and reviewi ng courts must work out the practices
and the limts on reopening. The considerations affecting
reopening to take account of new devel opment or of new

evi dence of old devel opnents often differ from those
affecting the correction of m stakes or shifts in judgnment
about | aw or policy. Usually the search for a basic
principle to guide reopening is futile; the results usually
must reflect the needs that are unique to each

adm ni strative task. Factors to be weighed are the

advant ages of repose, the desire for stability, the

i mportance of adm nistrative freedomto reformulate policy,
the extent of party reliance upon the first decision, the
degree of care or haste in making the earlier decision
[and] the general equities of each problem

10 In 1961, the Hawai ‘i |egislature created a Natural Disaster Clains
Commi ssion to determ ne the value of property destroyed by a volcanic eruption
and a tsunam . Yamada, 54 Haw. at 622-23, 513 P.2d at 1003. In 1965,
followi ng the resignation of the original Comm ssion members, the governor
appoi nted a second group of comm ssioners. 1d. at 623, 513 P.2d at 1003
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Id. at 625-26, 513 P.2d at 1004-05. As such, this court held
that the Second Commi ssion | acked authority to recertify |osses,
i nasnmuch as there was no statutory basis for reconsideration and
two and one-half years was not a reasonable tinme in which to
recertify. |1d. at 624-26, 513 P.2d at 1004-05. Chief Justice
Ri chardson di ssented in Yanada. Chief Justice Richardson opined
that “adm nistrative tribunals possess the inherent power of
reconsideration of their judicial acts.” 1d. at 631, 513 P.2d at
1007 (Richardson, C. J., dissenting). Relying on the logic
expressed by the New York courts for guidance, Chief Justice

Ri chardson noted that, “New York courts have bal anced such

consi derati on agai nst the grave consequences that mght followif
a deci sion once nade were to be consi dered beyond recall or the
public interest and the supervisory nature of the admnistrative
agency’ s powers which warranted the finding of an inplied power
to reconsider.” [d. at 632, 513 P.2d at 1008 (citations and
internal quotation marks omtted). He further noted that, as
such, “these courts have found an inplied power to reconsider
absent express statutory grant or denial of such power where the
| atter considerations prevail.” 1d. Today, we now adopt the
anal ysis of Chief Justice R chardson’s dissent as valid and
adhere to its rationale.

The Pl anning Commi ssion’s enabling statute is devoi d of
any express provision regarding reconsideration. Instead, HRS
ch. 205A del egates to the Planning Comm ssion the authority to
I ssue SMA Use permts and ensure conpliance with the CZMA' s
policies and objectives to protect the environnment and natural

resources of Hawai<i's shoreline areas. In the instant case, the
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Pl anni ng Conmm ssi on was not aware of the consequences of the
seawal | on nei ghboring properties and its natural effects at the
time it issued Morgan the SMA Use permit. Specifically, it
wasn’t until 1986 that the Planning Comm ssion |earned that the
seawal | caused significant environnental danmage to the shoreline
area. Moreover, Mrgan failed to conply with the conditions of
the SMA Use permt, inasnuch as Morgan built a seawal |, instead
of a rock revetnent, and, later, nmade inproper and unpermtted
additions to the seawall. Experts further testified that the
seawal | caused significant adverse environnental effects to the
shoreline area and led to an increased rate of erosion and | oss

of beach fronting the seawal . Indeed, at the time the

1 The Pl anning Comm ssion’s Findings of Fact provided in relevant

part:

103. Dr. Charles Fletcher, Associate Professor of Marine
Geol ogy and Geophysics with the University of Hawai
Manoa, testified that the seawall has caused
significant adverse environnmental effects to the
shoreline and SMA of Aliomnu Bay, specifically, the
seawal |l has led to an increased rate of erosion to the
shoreline south of the seawall and further, that the
seawal | has led to the | oss of beach fronting the
seawal | .

104. As to the erosion rate of the beach, Dr. Fletcher
testified that prior to the construction of the
seawal |, the beach south of the seawall experienced
negligi ble rates of change. However, after the
seawal | was constructed, the beach to the south of the
seawal | experienced erosion rates which reached as
high as 11.8 feet/year.

105. As to the erosion rate of the vegetation line, Dr.
Fl etcher testified that prior to the construction of
the seawall, the vegetation line south of the seawal
was stable. However, after the seawall was
constructed, the vegetation |line experienced erosion
rates which reached as high as 10 feet/year. Dr
Fl etcher states that this erosion rate is the highest
coastal erosion rate in the State of Hawaili

(continued. . .)
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Pl anni ng Conmi ssion i ssued Morgan’s SMA Use permt, it could not
foresee and anticipate every energency which nmght present itself
or nmake proper provisions for conditions which mght arise in the
future. As such, under the circunstances of the instant case,

t he Pl anning Conm ssion nust possess the inherent power to
reconsider a validly issued SMA Use permt. This inherent power
is made clear in light of the supervisory nature of the Pl anning
Commi ssion’s authority, the CZMA's express mandate, the public’s

interest, and Hawai‘i’s public trust doctrine.! Accordingly,

¢, .. continued)
106. Dr. Fletcher testified that the existence of the
seawall is the sole cause for the accel erated erosion

rate at Aliomanu Bay.

107. Dr. Edward Noda, an expert in the field of coastal and
ocean engineering, . . . conducted an analysis which
charted the cumul ative shoreline changes (vegetation
line movement) at Aliomanu Bay from 1962-1988

108. Dr. Noda testified after the seawall was constructed
the area south of the seawall experienced significant
variations in the movement of the vegetation |ine
Dr. Noda further testified that no other area in
Al'i omanu sustained the type of variation seen in the
area south of the seawall after the seawall was
constructed

109. Dr. Noda further stated that in the approximtely 20
years prior to the seawall being constructed, the area
south of the seawall did not sustain the type and
magni tude of variation to the shoreline as it did
after the seawall was constructed.

12

)

The scope of Hawai ‘i’'s Public Trust Doctrine is set forth in
article XlI, section 1 of the Hawai‘ Constitution and provides:

For the benefit of present and future generations, the State
and its political subdivisions shall conserve and protect

Hawaii’'s natural beauty and all natural resources, including
| and, water, air, mnerals and energy sources, and shal
pronmote the devel opment and utilization of these resources

in a manner consistent with their conservation and in
furtherance of the self-sufficiency of the State

Al'l public natural resources are held in trust by the State
(continued...)
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under the facts and circunstances presented in the underlying
case, the Pl anning Conm ssion has inherent authority to
reconsider a validly issued SMA Use permt to carry out its

statutory obligations under the CZNA.

b. The Pl anni ng Conmi ssion has inplied authority to
nodi fy condition no. 6 of Morgan's SMA Use permt.

“An adm ni strative agency can only w eld powers
expressly or inplicitly granted to it by statute.” TIGIns. Co.
v. Kauhane, 101 Hawai‘i 311, 327, 67 P.3d 810, 826 (App. 2003).

However, it is well established that an adm ni strative agency’s
authority includes those inplied powers that are reasonably
necessary to carry out the powers expressly granted. See, e.qg.,
Kauhane, 101 Hawai ‘i at 327, 67 P.3d at 826; D.A.B.E., Inc. v.
Tol edo-Lucas County Bd. of Health, 773 N E 2d 536, 545-46 (Chio

2002) (noting that a statute’s grant of power to an

adm ni strative agency “may be either express or inplied, but the
[imtation put upon the inplied power is that it is only such as
may be reasonably necessary to nake the express power
effective”); Public Uil. Commin of Texas v. City Pub. Serv. Bd.
of San Antonio, 53 S.W3d 310, 315 (Tex. 2001) (“The basic rule

is that a state adnministrative agency has only those powers that
the Legislature expressly confers upon it. But an agency nay

al so have inplied powers that are reasonably necessary to carry
out the express responsibilities given to it by the
Legislature.”). The reason for inplied powers is that, “[a]s a

practical matter, the [|]egislature [cannot] foresee all the

2. . continued)
for the benefit of the people.
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problens incidental to. . . carrying out . . . the duties and

responsibilities of the [agency].” See C.C T. Equip. Co. V.
Hertz Corp., 123 S.E 2d 802, 806 (N. C. 1962).

Al t hough HRS ch. 205A does not expressly authorize the
Pl anni ng Conmi ssion to revoke, amend, or nodify SMA Use permts,
the legislature expressly granted to the Pl anning Conm ssion the
authority to carry out the objectives, policies and procedures of
the CZMA's SMAs. HRS 8 205A-27. In order to carry out this
express responsibility, the Planning Comm ssion nust have
authority to enforce the conditions of a SMA Use permt.
Accordi ngly, therefore, the Planning Conm ssion has the power to
revoke, anend, or nodify a SMA Use permt, inasmuch as this power
i s reasonably necessary to carry out the Planning Conm ssion’s
express authority granted under the CZNA

Clearly, the underlying intent of the CZMA is to
protect, preserve, and, where possible, restore the natural
resources of Hawai‘i’s coastal zone. As the designated authority
to carry out the CZMA's policies and objectives, the Planning
Comm ssion is vested with broad power and authority in
I npl ementing the CZMA's nandate. As such, the Pl anning
Comm ssi on nmust have jurisdiction over SMA Use permts to ensure
conpliance with the CZMA, and, therefore, has both the authority
to reconsider and the inplied authority to nodify a validly
i ssued SMA Use permt.

2. | nasnuch as this court will not pernit an
interpretation of HRS 8§ 205A-29 that produces an absurd
result, HRS § 205A-29 nust be interpreted to give
effect to the CZMA' S purpose.

The Pl anni ng Departnent and Pl anni ng Comm ssi on
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mai ntai n that, because the circuit court’s interpretation of the
“finality” |anguage of HRS § 205A-29 would | ead to absurd
results, inasmuch as the Planni ng Departnent and Pl anni ng
Conmi ssion would need to file a court action each time a SMA Use
permt needs nodification, the Planning Conm ssion’ s inherent
authority to reconsider its own decisions would be affected.
Because this court will not permt an interpretation of HRS §
205A- 29 that produces an absurd result, the Planning Departnment’s
and Pl anni ng Comm ssion’s argunent is neritorious.

A cardinal rule of statutory construction is that
“l egislative enactnments are presunptively valid and shoul d be
interpreted in such a manner as to give themeffect.” Richardson
v. Gty and County of Honolulu, 76 Hawai‘ 46, 54-55, 868 P.2d

1193, 1201-02 (citation, internal quotation marks, and brackets
omtted), recon. denied, 76 Hawai‘i 247, 871 P.2d 795 (1994).

Hence, “[t]he starting point in statutory construction is to
determne the legislative intent fromthe | anguage of the statute
itself.” Bowers v. Alanp Rent-A-Car, Inc., 88 Hawai‘i 274, 277,
965 P.2d 1274, 1277 (1998) (citations and internal quotation

marks omtted). |ndeed, absent any constitutional obstacles in
appl yi ng the | aw,

this court’s chief duty is to ascertain and give effect to
the legislature’'s intention to the fullest degree, which is
obtained primarily from | anguage contained in the statute
itself. When a law is enacted, a presunption exists that
the words in the statute express the intent of the

| egi sl ature.

Al t hough a departure froma literal construction of a
statute is justified when such construction would produce an
absurd result and . . . is clearly inconsistent with the
purposes and policies of the act, this court may not reject
general ly unanbi guous | anguage if construction can be
legitimately found which will give force to and preserve al
the words of the statute.
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Sato v. Tawata, 79 Hawai‘i 14, 22-23, 897 P.2d 941, 949-50 (1995)

(Ram |, J., dissenting) (citations, internal quotation nmarks, and
brackets omtted). As such, statutory |anguage nmust be read in
the context of the entire statute and be construed in a manner
consistent with its purpose. Bowers, 88 Hawai‘ at 277, 965 P.2d
at 1277. Therefore, “a rational, sensible and practicable
interpretation of a statute is preferred to one which is
unreasonabl e or inpracticable[,]” inasmuch as “[t]he |egislature
is presumed not to intend an absurd result, and legislation wll
be construed to avoid, if possible, inconsistency, contradiction,
and illogicality.” [Id. (citations, internal quotation marks, and
brackets omtted); see also Sato, 79 Hawai‘i at 23, 897 P.2d at

950 (explaining that, if a rational, sensible and practi cal
interpretation is reasonably possible, “this court nust presune
that the legislature neant what it said and is further barred
fromrejecting otherw se unanbi guous statutory | anguage--absent
sone conpelling evidence to the contrary, e.qg. unn stakable
support in the history and structure of the legislation”).
Accordingly, “it is well settled that this court may depart from
a plain reading of a statute where a literal interpretation would
| ead to absurd and/or unjust results.” 1lddings v. Mee-Lee, 82
Hawai i 1, 15, 919 P.2d 263, 277 (1996). See generally In re
Water Use Permit Applications (Waiahole), 94 Hawai‘i 97, 173, 9
P. 3d 409, 485 (2000) (noting that provisions of the code “should

not be construed so rigidly as to create an absurdity, or worse
yet, to circumvent the Comm ssion’s constitutional and statutory
obl i gations”).

HRS § 205A-29 provides, in relevant part, that
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“[aljction on the [SMA Use] permt shall be final unless otherw se
mandat ed by court order.” Although the |anguage of HRS § 205A- 29
appears to be plain and unanbi guous, what constitutes “action”
and “final unless otherwi se mandated by court order” are uncl ear,
and, therefore, the meani ng behind the provisions of HRS § 205A-
29 is anbiguous. Unfortunately, the legislative history of HRS §
205A-29 provides little guidance as to the definition of “action”
and “final unless otherw se mandated by court order.” As such
HRS 8§ 205A-29 nust be read in the context of the entire CZMA and
construed in a manner consistent with its purpose.

Furt hernore, when HRS § 205A-29 was enacted, it is
presuned that the legislature did not intend an absurd result.
No | anguage appears in the statute susceptible to the circuit
court’s interpretation that the Planning Conm ssion | acked
authority to nmodify condition no. 6 of Morgan’s SMA Use permit.
Rat her, when viewing the statute in its entirety, the CZMA' s
primary purpose was to establish a regulatory schene to protect
t he environment and natural resources of Hawai‘i’'s shoreline
areas. However, pursuant to the circuit court’s interpretation
of HRS § 205A-29, as understood by the Planning Departnment and
Pl anni ng Commi ssi on, the Planning Comm ssion would need to file a
court action each time a SMA Use permit needs nodification.
This interpretation is unreasonable and circunvents the Pl anning
Comm ssion’s statutorily mandated authority under the CZMA. This
court will not permt an interpretation of HRS § 205A-29 t hat

produces such an absurd result.
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3. The plain | anquage of Rules 88 1-12-8(b) and 1-12-9(b)
of the Pl anning Conmi ssion’s Rules of Practice and
Procedure authorize revocation and nodification of SMA
Use permts.

The Pl anni ng Conmi ssion anmended its Rules of Practice
and Procedure in 1992 by adding chapter 12 -- “Revocation and
Modi fication of Permits.”'® Pursuant to this chapter, in
particular 8 1-12-8(b), “[i]f the Comm ssion finds that any term
or condition of a permt has been violated or not conplied wth,
t he Comm ssion may revoke, amend or nodify the permt or may
allow the permt holder a reasonable opportunity to correct,
remedy or rectify the violation.” Further, pursuant to 8§ 1-12-
9(b), “[f]or good cause shown, the Conm ssion nmay act to nodify
or delete any of the conditions inposed.”

HRS ch. 205A, the enabling | egislation that del egates

to the Planning Conmmi ssion the authority to, inter alia, issue

SMA Use permts, expressly delineates that the Planning
Comm ssion give effect to the CZMA's policies and objectives.
| nasnuch as PCRPP 88 1-12-8(b) and 1-12-9(b) permt the

revocation and nodification of SMA Use permts if a permt hol der

13 Morgan argues that Chapter 12 of the Planning Conm ssion’s Rules

of Practice and Procedure should not retrospectively apply to the 1981 SMA Use
permt. Morgan’s argument is without merit. Chapter 12 was validly

promul gated on November 5, 1992, inasmuch as the Planning Comm ssion is
authorized to pronul gate such rules and regulations as it deens necessary to
enforce and carry out the objectives, policies and procedures of the CZMA

See HRS § 205A-29 (“Any rules adopted by the authority shall be consistent
with the objectives, policies, and special managenment gui delines provided in
this chapter.”); see also HRS §8 205A-5(a) (“All agencies shall ensure that
their rules comply with the objectives and policies of this chapter and any
gui del i nes enacted by the |egislature.”). Because the Pl anning Depart ment
petitioned the Planning Conmm ssion in 1996, Chapter 12 was already in effect,
and, therefore, governed the Planning Comm ssion’'s authority to revoke, anend,
or modi fy the 1981 SMA Use permt for changed conditions.
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violates or fails to conmply with any termor condition of a SVA
Use permt, the Planning Comm ssion’s authority nust be read to
all ow the Pl anning Conmi ssion to revoke and nodify validly issued
SMA Use permits in giving effect to its statutory duties under
t he CZMA.

In 1981, the Planning Conmm ssion granted Morgan a SMVA
Use permt, subject to nine conditions. 1In 1996, however, in
response to conpl aints of erosion and danage to nei ghboring
properties caused by the seawal |, and because Morgan failed to
conply with specific ternms and conditions of the SMA Use permt,
t he Planning Departnment filed a petition to revoke, amend or
nodi fy Morgan’s SMA Use permt. Subsequently, in 1997, the
Pl anni ng Conmi ssion nodified condition no. 6 of the SVMA Use
permt. Accordingly, in giving effect to the objectives and
policies of the CZMA and ensuring Mdrgan’s conpliance with the
conditions of the SMA Use permt, the Planning Conm ssion had

authority to nodify condition no. 6 of Morgan’s SMA Use permt.

C. The circuit court did not err in holding that the Planning
Commission lacked authority to issue injunctive relief on
its own.

The Pl anni ng Departnent and Pl anni ng Conmi ssion ar gue
that the circuit court erred, as a matter of law, in concluding
that the Planning Conm ssion | acked authority to order injunctive
relief. The Planning Departnent and Pl anni ng Conmmi ssi on
specifically contend that, inasnmuch as the Planning Conm ssion is
vested with the authority to carry out the objectives, policies
and procedures of the CZMA under HRS 8§ 205A-2, the circuit
court’s interpretation of HRS 88 205A-33 and 205A-29 to hol d that
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t he Pl anni ng Comm ssion | acked authority to order Mrgan to
remove, nodify, or repair the seawall was erroneous. Mbreover,
t he Pl anni ng Departnent and Pl anni ng Commi ssion maintain that,
because numerous conditions of Morgan’s SMA Use permt were
vi ol ated, the Planning Conm ssion’s actions were consistent with
the CZMA's policy of “requiring replacenent of coastal resources
when such resources will be unavoi dably damaged by
devel opment.” As discussed infra, we hold that (1) the CZMA
expressly grants injunctive power to the circuit court pursuant
to the plain | anguage of HRS 8§ 205A-33, (2) the Pl anning
Comm ssion inproperly attenpted to mandate injunctive relief by
ordering Morgan to conduct a sand repl eni shnment program and (3)
t he Pl anni ng Conm ssion properly provided Mdrgan a reasonabl e
opportunity to rectify the problem caused by Mdirgan’s
nonconpl i ance with the SMA Use permt by ordering Mdrgan to (a)
alter the southern portion of the seawall to provide a sl oped,
curved return rock revetnment and (b) repair the seawall and the
areas immedi ately nmauka of it.

1. The CZNMA expressly grants injunctive power to the
circuit court.

A cardinal rule of statutory construction is that
“l egi slative enactnments are presunptively valid and shoul d be
interpreted in such a manner as to give themeffect.”
Ri chardson, 76 Hawai‘i at 54-55, 868 P.2d at 1201-02 (citation,
i nternal quotation marks, and brackets omtted). Therefore, it

is well established that,

when construing a statute, our foremost obligation is to
ascertain and give effect to the intention of the

| egi slature, which is obtained primarily fromthe | anguage
contained in the statute itself. \Where the |anguage of a

30



*#% FOR PUBLICATION ***

statute is plain and unanbi guous, our only duty is to give
effect to the statute’s plain and obvious meani ng. Furt her,
in interpreting a statute, we give the words their conmmon
meani ng, unless there is something in the statute requiring
a different interpretation.

Fur ukawa v. Honol ulu Zool ogical Soc’'y, 85 Hawai‘i 7, 12, 936 P.2d
643, 648 (1997).

The CZMA expressly grants injunctive power to the
circuit court. Specifically, HRS 8§ 205A-33 provides that “[a]ny

person or _agency violating any provision of this chapter nay be

enjoined by the circuit court of the State by mandatory or

restrai ning order necessary or proper to effectuate the purposes
of this chapter in a suit brought by the authority or the | ead
agency.” (Enphasis added.) Thus, pursuant to HRS § 205A-33, the
Pl anni ng Conmi ssion has authority to bring a cause of action in
circuit court to obtain an injunction to effectuate the purposes
of HRS chapter 205A. Moreover, under HRS 8§ 205A-6(c), “[a]

court, in any action brought under this section, shall have

jurisdiction to provide any relief as may be appropri ate,

including a tenporary restraining order or prelimnary

injunction.” (Enphasis added.) Based on the plain |anguage of
HRS 88 205A- 33 and 205A-6(c), it is clear and unanbi guous that
injunctive power resides with the circuit court.

Conversely, there is no provision in HRS chapter 205A
that expressly delegates to the authority or |ead agency, such as
t he Pl anni ng Conmi ssion, the power to order injunctive relief on

its owmn. See Kauhane, 101 Hawai‘i at 327, 67 P.3d at 826 (noting

that an agency’s power is governed by statute, and, therefore, an
agency may only exercise those powers granted to it by statute).

| ndeed, if the legislature intended to grant the Pl anning
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Comm ssion injunctive powers, it would have done so by expressly

provi di ng the Pl anni ng Comm ssion such power. See generally id.

The legislature’s intent is apparent. By omtting any reference
authorizing the authority or | ead agency, such as the Pl anning
Comm ssion, to order injunctive relief on its own, the CZMA nmakes
clear that the power to enjoin is solely granted to the circuit
court. See HRS 88 205A-33 and 205A-6(c). Accordingly, the

provi sions of the CZMA undoubtedly affirmthat injunctive
authority rests with the circuit court.

2. By ordering Mdrgan to conduct a sand repl eni shnent
program the Pl anning Comm ssion inproperly attenpted
to mandate injunctive relief.

An injunction is an extraordinary renmedy. Castle v.
Kapena, 5 Haw. 27 (1884) (holding that an injunction is an

extraordi nary renedy); see also Mazurek v. Arnstrong, 520 U.S.

968, 972 (1997) (observing that “a prelimnary injunction is an
extraordinary and drastic renmedy”). Generally, an injunction is
an equitable renmedy designed to protect property or other rights
fromirreparable injury by prohibiting or commandi ng certain
acts. See Weinberger v. Ronero-Barcelo, 456 U. S. 305, 311
(1982); Wchita Wre, Inc. v. Lenox, 726 P.2d 287, 289 (Kan. C.

App. 1986). In other words, injunctive relief is ordinarily
preventive or protective in character and operates upon
unperformed acts rather than upon those that have al ready

occurred. By definition, an injunction is

[a] court order prohibiting someone from doing sone
specified act or commandi ng soneone to undo some wrong or
infjury. A prohibitive, equitable remedy issued or granted
by a court at the suit of a party conplainant, directed to a
party defendant in the action, or to a party made a

def endant for that purpose, forbidding the latter from doing
some act which he is threatening or attenpting to commt, or
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restraining himin the continuance thereof, such act being
unj ust and inequitable, injurious to the plaintiff, and not
such as can be adequately redressed by an action at law. A
judicial process operating in personam and requiring person
to whomit is directed to do or refrain from doing a
particular thing. . . . Generally, it is a preventive and
protective remedy, ainmed at future acts, and is not intended
to redress past wrongs.

Black’s Law Dictionary 784 (6th ed. 1990) (enphases added).

In the instant case, the Pl anning Conm ssion ordered

Morgan to, inter alia, (1) conduct a sand repl eni shnent program
for the area imediately fronting the seawal |, and (2) offer
Lizama and the Lenkes a one tinme sand repl eni shment program for

the beach area i mediately fronting their properties.?®

14 The Pl anning Comm ssion’s decision and order read, in relevant
part, as follows:

IT IS HEREBY ORDERED that in lieu of removing the existing

noncompl yi ng seawal |, [ Morgan] obtain all necessary permits
to conduct a sand replenishment program for the area
imediately fronting the subject seawall. The sand

repl eni shment program shall be designed to restore the beach
area fronting the seawall to the boundary of the 1977

shoreline[.] . . . Said sand repleni shment program shal
[be] designed to restore the beach area to roughly follow
the 1977 shoreline measurements[.] . . . Subject to the

obtaining of all necessary government permts and

approval s[,] the sand repl eni shment program shall be
completed within two (2) years fromthe date of this Order
or some other period as the [Planning] Conm ssion may order.
[ Morgan] shall be responsible for all costs associated with
this sand replenishment program The [Pl anning] Conmm ssion
shall retain jurisdiction over this matter in the event that
[ Morgan] fail[s] to conplete the sand repl eni shment program
within the two (2) year period or to clarify the provisions
of this Order.

(enphasi s added).

15 The Pl anning Comm ssion’s decision and order read, in relevant
part, as follows:

IT IS FURTHER ORDERED that in lieu of renoving the existing

nonconpl yi ng seawal |, [Morgan] offer the neighbors
imedi ately south of the seawall (Lenkes . . . and the
Lizamas . . .) to initiate a one tinme sand repleni shment

program for the beach area immediately fronting their
(continued. . .)
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Ordering Morgan to conduct a sand repl eni shnment programto undo
the erosion caused by Mdrgan’s nonconpliance with the SMA Use
permt was an equitable, rather than a nonetary renedy, and,
therefore, injunctive in nature. Inasnuch as the CZMA clearly
expresses that injunctive power is solely granted to the circuit
court, the Planning Comm ssion | acked authority to issue such an
injunction. Accordingly, to the extent the circuit court held
that the Planning Conm ssion inproperly attenpted to nandate
injunctive relief in violation of HRS § 205A-33 when it ordered
Morgan to replenish sand, the circuit court’s holding was not

erroneous. 1

15C, . . continued)

properties. The sand repleni shment program shall be
designed to restore the beach area fronting [the Lenkes and
the Lizamas's properties], to the boundary of the 1977
shoreline[.] . . . [Morgan] shall be responsible for one
hundred percent (100% of the costs involved in applying and
obtaining all necessary permts and approval and

impl ementing the sand repl eni shment program If this offer
is not accepted by [the Lenkes and the Lizamas, Morgan]

shall not be required to conplete the sand replenishment in
front of [their] properties.

(emphasi s added) .

16 The Pl anning Comm ssion, however, still has an opportunity to seek

such an injunction in circuit court, pursuant to HRS § 205A-33. At that tinme,
t he Planning Comm ssion would be required to denonstrate that the issuance of
an injunction was warranted, inasmuch as (1) the Planning Conm ssion woul d
l'ikely prevail on the merits, (2) the balance of irreparable injury favored
the issuance of an injunction, and (3) public interest supported granting an
injunction. Penn v. Transportation Lease Hawai ‘i, Ltd., 2 Haw. App. 272, 276,
630 P.2d 646, 649-50 (1981).

In addition, HRS 8 205A-33 serves as a tool to enforce the
Pl anni ng Comm ssion’s authority to order corrective action. For exanmple, if
Morgan refused to follow the Planning Conm ssion’s order, the Planning
Commi ssion could then seek an injunction fromthe circuit court pursuant to
HRS § 205A- 33.
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3. The circuit court erred in interpreting the Planning
Commi ssion’s order nmandating Morgan to (1) alter the
sout hern portion of the seawall to provide a sl oped,
curved return rock revetnent, and (2) repair the
seawal | and the areas imediately nmauka of it as
“injunctive in nature.”

In the instant case, the Planning Conm ssion found and

concluded, inter alia, that Morgan failed to conply with the

conditions of the SMA Use permt, inasnmuch as Mdrgan did not
construct the seawal |l according to the approved plan and nade
unpernmitted additions to the seawall. Furthernore, the Planning
Conmi ssi on found and concl uded that the seawal |l caused
significant adverse environnental effects to the shoreline and
the SVMA of Aliomanu, and caused significant erosion to

nei ghbori ng properties by dimnishing the beach area to a point
where the beach no | onger existed. Based on its findings of fact
and concl usions of |law, the Planning Comr ssion ordered Mrgan

to, inter alia, (1) alter the southern portion of the seawall to

provi de a sloped, curved return rock revetnent,! and (2) repair

7 The Pl anning Comm ssion’s decision and order read, in relevant

part, as follows:

IT IS FURTHER ORDERED that [Morgan] alter the southern
portion of the seawall to provide a sloped, curved return
rock revetnment to limt flanking erosion in a manner to be
approved by the [Planning] Comm ssion. . . . Construction
of this sloping curved return revetment shall be conpl eted
within one (1) year fromthe date of this Order, or some

ot her period as the [Planning] Conm ssion may order.

[ Morgan] shall be solely responsible for all costs
associated with this nodification to the existing seawall
The [Pl anning] Comm ssion shall retain jurisdiction in this
matter in the event [Morgan] fail[s] to complete the
alteration of the seawall has [sic] set forth in this Order.

(emphasi s added) .
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the seawal | and the areas immediately mauka of it.'® |nasnmuch as
t he Pl anni ng Conmmi ssion provi ded Morgan an opportunity to conply
with the specific terns and conditions of the SMA Use permt,
ordering Morgan to alter the southern portion of the seawall to
provi de a sloped, curved return rock revetnent and repair the
seawal | and the areas imedi ately mauka of it was not equitable
relief, and, thus, was not injunctive in nature. By ordering
such, the Pl anning Conmi ssion intended to ensure conpliance with
the original ternms of the SMA Use permt. Accordingly, HRS §
205A- 33 was not inplicated.

Furthernore, the Pl anning Comm ssion’s Rul es of
Practice and Procedure clearly authorized the Planni ng Conm ssion
to order conpliance with the SMA Use permt. As discussed infra,
in section I11.B.3., pursuant to PCRPP 8§ 1-12-8(b), the Planning
Comm ssion may revoke, anmend or nodify SMA Use permts or “may
allow the permt hol der a reasonabl e opportunity to correct,
remedy or rectify the problent if it found that “any term or
condition of a permt has been violated or not complied with[.]”
I ndeed, in issuing its decision and order, the Pl anning

Commi ssion must fulfill its statutory obligation under the CZMA

18 The Pl anning Comm ssion’s decision and order read, in relevant

part, as follows:

IT 1S FURTHER ORDERED t hat [ Morgan] repair the seawall and
the areas immediately mauka of the seawall in a manner to be
approved by the [Pl anning] Comm ssion. [ Morgan] shal

submt a plan to the [Planning] Conm ssion indicating the
repairs that need to be made and how they will be done

[ Morgan] shall be responsible for all costs associated with
the repair of the seawall

(emphasi s added) .
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to “preserve, protect, and where possible, [] restore the natural
resources of the coastal zone of Hawaii.” HRS § 205A-21. As
such, the Pl anning Comm ssion was authorized, pursuant to PCRPP §
1-12-8(b) as well as its obligations under the CZMA, to issue an
order providing Mdrgan “a reasonabl e opportunity to correct,
remedy, or rectify the problent by (1) altering the southern
portion of the seawall to provide a sloped, curved return rock
revetnent and (2) repairing the seawall. The alternative would
have been to revoke Morgan’s SMA Use permt and require conplete
removal of the seawall. This alternative would be harsh w t hout
provi di ng Morgan a reasonabl e opportunity to rectify the

probl em *°

In sum the CZMA nakes clear that the circuit court was
enpowered to issue injunctive relief. However, the Planning
Comm ssion had authority to “provide a reasonable opportunity to
correct, remedy, or rectify the probleni resulting from
nonconpl i ance with a SMA Use permt. Mreover, inasrmuch as (1)
altering the seawall to provide a sloped, curved return rock
revetnment and (2) repairing the seawall was not equitable relief,
such orders were not injunctive in nature. Accordingly, in those

respects, the circuit court’s holding that, “[b]y ordering

19 Mor gan, however, was not foreclosed from seeking judicial relief.

Specifically, adm nistrative procedures exist for an aggrieved party to obtain
judicial review of a Planning Conmm ssion’s decision. PCRPP & 1-6-18(i)

aut hori zes that “[a]lny person aggrieved by a final order and decision of the
Pl anni ng Comm ssi on may obtain judicial reviews thereof in the manner pursuant
to HRS [chapter] 91.” Furthernore, an aggrieved party can seek a remedy in
the circuit court should the Planning Comm ssion fail to conmply with the CZMA
See HRS § 205A-6 (1993). As such, if Morgan believed that he should not be
made to conmply with the Planning Comm ssion’s decision and order, Morgan could
bring a civil action in the circuit court as an aggrieved party.
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[ Morgan] to renove the seawall, or nodify it, replenish sand, and
repair it and the areas i mredi ately mauka of it, the [Pl anning]
Comm ssion inproperly attenpted to mandate injunctive relief in
violation of statutory provisions, specifically, HRS § 205A-33
and 8 205A-29[,]” was w ong.
IV. CONCLUSION

Based on the foregoing, we affirmthat part of the
circuit court’s decision and order holding that, by ordering
Morgan to replenish sand, the Pl anning Conm ssion inproperly
attenpted to mandate injunctive relief. However, we reverse (1)
that part of the decision and order holding that the Pl anning
Commi ssion inproperly attenpted to mandate injunctive relief by
ordering Morgan to alter the southern portion of the seawall to
provi de a sloped, curved return rock revetnent and repair the

seawal | and the areas inmmediately mauka of it, and (2) that part
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of the decision and order holding that the Pl anning Comr ssion
| acked authority to nodify a validly i ssued SMA Use permt for

changed condi ti ons.
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